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‘INTRODUCTION 


This researcher sees two parallel movements in hichee education. 
going through refinement and renewal, generating: more useful 
sarumaeien ai understanding. The first of these two movements. 
is the development of hihi education as a subject of deliberate 

; 3 
_and disciplined study. The art forms and philosophical’ essays & 
“administration of higher education are being balanced by more 
systematic and theory-based approaches. Writings dealing with : ‘ 
organizational thedry, power relationships, and administrative science 
are increasingly gvident. The decision-making processes and intra- 
organizational zefaticnshdtis in higher education sontdaub t be very 
te tenuous entities, but more effort seems ‘to be made to descrite them, 
cinseiay then, measure them, and manage them. Kast and Rosenzweig" s 
(197i 561-567) study of the university as an open-system with apaciete 
integral subsystens leads them to comment on the lack*®f bureaucratic 
hierhrchd cal structure, vestiges of the collegial relationship of 


f shared power a decision-making being articulated. Cohtn and March ; 
= | 1976 1262-275) characterize university administration and decisional 

relat ovishi pd as an"organized anarchy." {cConnel1 (1976 1276-291) studies 

shared power relationships and decision-making in the academy, and the 

way in which a chief Sriutive can manage an institution with these 
characteristics and quirks. He says that there are certain siventauas 

és. this type of ayeree for those Wi which to exploit it. Finally, 

Gross and Chanbsch (1974:169-194) identify the adversarial 1 relation“ fF 
ships energing not only Legg Coe context of "insiders" and 
Documentation follows LAW AND POLICY QUARTERLY 


w 


voutaiders" of the oye but alag among the subgroups of the 

Ansiders. This capsule sketch is nerely a representation of the 

‘refining, ayeMenaeid study of higher eduedtton administration as a: 
movement, | 6 e ay ns ; 5:53 ; od 
| THe ‘parallel or adjunct novenent is the concern for legislation 

‘and Wtigation in pie edueion® Indeed, a specialized Lay of 

knowledge ealied "college and university law" exists, eee ad 

numerous to cite in deta have analyzed, prescribed, prophesied, 

and rationalized the legal ‘aspects of education in revent times to 

provide an ever-growing information pool, at least twb authors 

(Kaplin, 1978; Hollander, 1978) have written comprehensive oe on * 

“the law of higher education. - a oe: ~ 
‘The literature of higher education law as a movenént seems to | xe 
consist of three different, but closely related themes: (1) the 
response and reaction type of writing ‘(lacovara, 19771223-240), (2) the , 

-4gsues and trends type of writing (Glenny and Dalglish,19731173-202) 
and the very eieeiGus see ieatoat type of writing dealing witha, . 
aati or eeeal issue of the law (wallack and Chanblee, 19771 241- , 
379). | | 

Of interest to this researcher are the points of tangency 
between these two movements. There has yet to develop a specific 
body of. knowledge regarding the administration of the college or 
university in the legal suprasystem, nor is there a substantial 
body of knowledge about the university sci bmnay. nck cher ‘sawention 
administration. The research is a (Maru, 1972) on the university 


Ss . 


attorney; only a handful of art®cles have been written on the subject 


F 
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- 


(Kaplin,1978:xii1); and many questiais about the roles, function,, duties} 


, and the very concept of the university attorney remain ‘unexplored 


(Kaplin,1978:xi). 
a 


eA 


| Statenent of the Problem 


* Most of the seiehiiig Literabune on the ai yyesthy attorney is 


Riacediitiies in a and few deviate Ht thete conclusions. There is’ 


a need for the recognition that the university attorney presents a 
voubhihtile subject for auuiy in thé matter of hagher education policy- 


making, administrative science, and inebadvedondl fsctetonmnaiinn: It 


is presumed that even speculative writing, unorthddox conceptuali#ation, 


and alternative approaches to the study of ‘the university attorney 
provide a — basis for: ee Na ic administrative, 
behavioral, and ‘functional sauaots of the university attorney in the 


university oueaniinattenat sgtting. 


‘ im 


Purpose of the Study 
The purpose of the Paes is threefold. This writer attempts to 


‘ 


, encourage resear¢h into the role and ‘function of the university 


° 


attorney beyond what is available in the literature. Also, it is the 
intent of this paper to aba i and identify, by using a socket 


: sepehileelbal approach, the variant roles ‘and udiatduneiius that can be 


generated to examine the function of the university attorney. 


a 


Finally, ‘by creating a typology of these social psychological variables 
of the neree and function of attorneys br otganizations, ‘one can 


assess the current literature fina thaws on the university attorney 
\ 
“incap laden to a conceptual typology. ; 
; ‘ a - 4 
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REVIEW OF THE LITERATURE . 
Bac What is Known About Organizational Attorneys? 
A discussion of the role and function of the attorngas in private 

practice, in corporations, and in goresinend agencies is becoming 

nore readily avaflable in the literature. It is noted that prior to ‘ 
1962, studies of organizational attorneys were almost nonexistent 

(Maru, 1972:9). Possibly one of the most comprehensive studies of 
attorneys is the literature review commissioned and published ‘by the’ - 
American Bar Foundation. It includes chapters dealing with what 
Lanyere-0o) how they go about doing what they do, and career 

development patterns. Maru (1972:10) cites one source in this review 
-that analyzes. the role conflict experienced by the corporation counsel; 
specifically, "the tensions caused by their pratessiionas work because 
of.differences between what they think they should do as pes as ani 

what thalz employers expect of them.’ . 

Others (Marks et al.,1972:4; Friedman, 19731192-195; Greeny 1975: 

3-4) examine the attorney and his or her role regarding such natters 

as influence, values, change, and conflicts-of-interest. Attorney Green 
(197534) writes in an American Bar Association research monograph, "but 
he [the attorney] has to define himself in relation to society and 

deal with the questions of what he would like to do and what he should 
do. He must ceive or ignore possible conflicts: between his view of 

the lawyer's wor and the rewards that presently reflect the way law 

is practiced." These conflicts are sueeataue for the ietieney in the ° 


organizational setting. 


tS ocenee of their integral nature and expertise. They ndte, ; His advice 


potential area of conflict with administrators, so is the saeco of. 


‘organizational decisions that ao not coincide with their own notions 


of lawyers who function as advocates as opposed to those who are 


In the words of Simon, Smithbure, and pHOntel (1962: 515- 517), 
attorneys Ain organizations are a powerful body a shaping policy 
bg attorney] must constantly be sought,, and he would be less than, Uy 


hunan if he did not goa little further in his advice than was . 


strictly heohedas? to ee the agency’ s actions from reversals by the 
6 
courts. Since his principal will rarely know how much the term 'legal' 


embraces, much of *he extra-legal advice will be reflected in | 


administrative decisions." Not only is this legal advice-giving a 


. 


inetituitenad loyalty. “Simohy SEE and Thompson report “(19621517) 


‘ 


that attorneys in puklic organizations are often rat anit to accept 


of the proper protection of rights." 


- 


There are distinct.ranges or distances at which the attorney in the ~ 


organization operates with respect to autonomy. In most organiz§tions, 


the independence of the attorney is somewhat restricted. In other 
sabtines, such as public interest law, this subordination may nat be , 
the case ( Marks et al.,1972:4). | - 

Possibly some of the most significant findings aan attorneys 


- 


in organizations are the disparate value systems, duties, and outlooks 


counselors. Legal researcher Horowitz (1977: 73-75) comments that there 
is a fundamental difference,in orientation between litigation lawyers 
and‘ agency lawyers. According to Horowitz, there are significant 


role conflicts for the advocacy attorney within an organization. _ He 


~ 


6 # 


( 


tettels, "advocates tend to elicit something of an outsider's view of the . 
, , | department's bisiness," and that they are frequently dissatisfied with 
| "agency malevolence, incompetence, an¢ having to ideend an agency 
avetant istigente with legitimate grievanees." He goes on to state that‘ 
: (1977175) counselors tend to be viewed as ego mies career men, more 
"distant fron shele professional socialization and the accompanying 
fascination with court work." | | | 
Ruescheneyer' s inedeah comparative study of the American and 
German legal professions (1973: 23-38) leads hin ie panes that 
the number of in-house counsel in the United Stdtes is increasing, 
corporate in-house counsel adopt many of the. values of their employing ~~ 
institutions, and iad most lawyers no longer think of themselves 
primarily as-advocates nor are:'they considered so by the their clients. 
_ He observes that counsel work is roughly similar to working with clients 


w 


in a business setting. 

This brief review is significant for ‘several reasons. th summary, 
it highlights that*there are multiple roles for organizatioml attorneys, 
and that these roles are steeped in conflict. It is noted also that 

! thea are eal degrees of autonomy for sueideniienat attorneys. 
Finally, the roles of advocate and counselor are different in values 


’ 
and concerns. 


What is Known About University Attorneys? : 
Most of the limited literature there is on the university attorney 
is so similar that articles are nearly indistinguishable from one another. 
Probably the most diametrically opposed articles are tis work of Lathi 


and Orentlicher. lLathi (1976:12-17) describes a highly defined role 


fo 


+ . 
Pathe attorney, closely monitored by the chief executive officer. and 
trustees, with a specified position Saat Meation deneiption, This 
attorney role, articulated by Lathi, is pictured ‘in the counselor Bode, 
Conversely, Prodi ienets “(19751 511-517 questions the rationale for the 
recurrent concept of the attorney maa merely as an advisor to the 
administration. He proposes (19753515) that the "notion that “spe 
servicing for an academic. fostetubion relates to and includes those ising 
directly perforn or participate in its academic prograns." Orentlicher's 
liberal Fore peter of the role of the university attorney alludes to 
role idles for +he st aie Indeed, -he writes about this 

prospects (19751 517) by saying "the results and implications heré, too, 
can depend on how the attorney perceives his role as ‘college’ or 
‘university', counsel." 

Bickel's article (1974179) becomes distinguishable only in that 
some antes is made of the advocacy role in eesevine institutional ‘ 
autonomy. He continues to say "the success of uiiveretty counsel in 
‘éstablishing this stiituie on the part of the courts is important because 
it is a demonstration of the valostite role of ,counsel in minimizing the 
imposition of legalistic operational frameworks, whenever possible, in 
approaching the legal obligations of the peaeeeation to protect the 
rights and enforce the responsibilities.of its students, faculty, are 
staff." 

Sensenbrenner (1974;15) PESRENE a counsel role but notes a 
variable structure affecting the university ‘attorney, He MELEE 


"counsel tend to be more indepeniant and candid in advising the chief 


executive if there is no line relationship between the two." 


Le 
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Gorbally (197434) refers to the counsel, ds. ms “conservative Voice 


* 


in fhe management team." Others (Beale, igziys: pie, Epstein, 1971635 


? 


639; Hopkins and Roha, 1975: 24-25; Rosenblum’ 19761 83) provide. 


standard counselor characterizations in ee writings., 
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Modelin e Organizational Attorney's Role and Function: 


Ns 6 CONCEPTUAL TYPOLOGIES 


: _—_ a Lytle's Typology 
A thorough study of attorneys in organizations provides a 


fascinating insight into variables affecting their role and function. 
“ - 


Two distinct factors, that emerge are the polar roles; of advocate and . 


counselor. Many attorneys function specifically in one -role by virtue 


of their organizational position, while certain legal positions allow 


the attorney to function in both at different times. Recognizing this, n 
the variables can be represented in a Iinear context, forming a. 


| -contdruun (see. FIGURE 4), - as 


ay. 
° 


auenee set aah a haag is related to the relative anount of ge 


autonomy provided the attorney in the organizational rh a Typically,’ 


the autonomy. is measured eelavive ‘to the limits, demands, ‘and: commands 


of the chief executive officer. The, literature « on the attorney’ s 


4 
‘ 


+ rdles in opeatienyaons ‘tend to indicate that-in most. nen en ree 


“ the attorney serves in an advisory or overhe cabaniey relative? po Me 


chief administrator. There, are organizations, however, ‘that althy for 
less circumscribed roles and positions for the attorney. In order to 
account for this variance in Sane a cont Anuun scale is aeveloprd 


and termed an independence- -subordination scale (see FIGURE: 1). 


What the. observer notes in FIGURE 4 is that the scales are 


vd 


“positioned to bisect at Shele medians. The bisection fora a four 


squadrant configuration that a used to illustrate a conceptual 


‘typology. What are the reasons. For constructing such a typology? 


a" ‘ 


* rely ‘the typology provides: a way to show the relationship between | 


_several key operative variables that influence what attorneys do in 


organizations. Further, a typology serves as a means through which: 

; * 
an observer can speculate not only on "what is" but also on "what 
could be." ‘ 


On the matter of speculation,, FIGURE 1 provides a model with’ four 


NS 


quadrants, Each quadrant is representative of distinct relationships. 
Although a eniitue set of relationships represented by one or more of 
the aeeoeente may not be common ones " most CuPens organizational 
settings, it: does not render those velsbbondhaipd inalia ‘for purposes 
ae academic study. The typological arrangement derived in this paper - 
serves three specific purposes: (1) to trodden thoueht on the role 
of attorneys in ‘organizations, (2) to provide a —e for further. social 
psy chological analysis of variable roles for attorneys, and (3) as an. 
Svenbunt basis for assessing the role ee of university 
_ attorneys fron the “available and future ‘Literature. 
“he wleeak Piel. 4, ceventa at leant three characteristics in each 
,o£ ‘ite qustrankss Each quadrant is identified numerically, starting at 
. the ubier — quadrant with TYPE I SITUATION and continuing clockwise 
to the nose left quadrant labeled TYPE II SITUATION which represent. an ~ 
' interaction termed SUBORDINATE /COINSELOR. “Finally, this researcher 
‘provides, naneitheticanlly, a role SOBRE ICE, for the type of attorney. 
role that seemingly is neieanenbed by ine: interaction (i. e. a : 
SUBORDINATE /ADVOCATE interaction is termed "The Point Man"), ©» | 
‘It is emphasized that there are nunerous. variations for placing | ; 
- 


specific cases on the typology. The ‘strength of each interaction 


determines the placonént of the casé on the continua, To. illustrate, | 


? 


. iL 
suppose that one attorney operates highly independently as an advocate 
while another attorney operates moderately independently as an advocate. 
The ewabie of these two° cases would appear farther’ to the right i 
corner of the TYPE IV SITUATION than the latter. se 
limitations of the typelor: are tumesiately evident. The model 
lacks scaling, validation, supporting instrumentation, and involves 


highly inferential judgements. is a newly conceived concept, these 


limitations are presumed to be waeoedany for the moment, so that the 


« x . ‘ 
basic idea can be formulated for purposes of this paper. 


What are some SPROIAtINe qualities and i at a 


by the typology? An apeteauehay follows: | 
1.4 TYPE I SITUATION: The attorney is characterized as relitively 


independent nner serving ina counselor capacity. It is presumed that 


the attorney would be freer to ShpgEe his or her tasks so long as they 4 


fall within the Anchouse, law demetwene ~type confines, It would appear 


| that thé : iad Neo, be a PRORLSMMGRINEE probably actively eee ‘ 


"preventive law" for the organization. One expects that such an 


attorney would, have access to many pérsons within the organization and 


4 


would be accessible to.others. This role closely resembles’ i an wy nN 


eee thus the label. 


2, TYPE II SITUATION The attornel “fungeacns ina very narrowly 
defined net of circumstances. The reference group’ and tasks are inshouse 


and..mostly organizational. The attorney is placed in a relatively 


_ gubordinate position to the administrator. This sityation is a clear 


xepresentation of the staff person in the bureaucratic theory. This. 


researcher chooses te characterize this attorney as "the company man.". 


3. TYPE LIT SITUATION: Here the attorney is aistionadnnte to, the 


~ 


; : AZ 
administrator but Ainetibns in an.advocacy capacity: This researcher 
infers foon the Literature that such " denen has high incongruity 
and would probably lead to role conflict “if sustained: Some intra- 
organizational and interpersonal conflict can also be presumed. | 
Exanples of this role might include the attorney who represents his 

"s organization in court on a matter of vital interest to the administrator, 
who performs lobbying activities, or who partielpates in negotiations 
processes. This researcher visualizes the attorney being placed at the 
TORSEEODE representing the onganiearton's a caida and serving © 
as its visible representative. The metaphoric analogy to a combat 
patrol generates a sia buarectcanten se the attorney as "the point nan," 

4, TYPE IV SITUATION: This role seems very non-traditional and 
"unlikely in most organizations. What appears to be an individualistic 
‘role a probably be possible only in largely open-systems-type organ- 


-- izations, taieeant of unorthodoxy, and with rather a unique organization- 


aaa 


a- 


al climate. The interaction identifies an aivondis role that allows for 
. independence. It is unknown whether this role could be°sustained in‘ 

any organization. ‘The role is most readily identifiable in public 

interest organizations, but even there has a temporal dimension. This 

researcher’ equates this role with activists for public policy causes, 

labéling such an attorney as the nuckraker." | 

What this typology develops is a means to study organizational 
eiturdye. The typology is useful in the study-of attorneys employed 


by higher education institutions as well, 


« 


The University Attorney Literature Findings 
= Positioned _on the Typological Scale . 


ri * . . 


we 
This paper contains a specific review of the literature that 
be i \ re 


| | | , 
pertains to university attorneys. Only nine articles are readily | 
identifiable to this/researcher (see Kaplin,1978:xili). Using a a. 

~ 


suber anlyates tedhnique, this researcher attempts to identify 
indicators in each of these articles that dhacnqbextve the article 
findings on the cohceptual typology scales. It is stipulated that this 
method involves highly inferential ‘Acbuditn Wyte , researcher. A 

Heuvel and conceptual array of the article findings appears in FIGURE 


FIGURE 1 é 


POSSIBLE pist{tayrtons OF ORGANIZATIONAL ATTORNEYS 


IN TERMS OF ROLE AND ADMINISTRATIVE RBLATIONSHIP| — | 


a a er ae ES ee SE oe ee ee en ee ee ee Ce een | 
. d 
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ATTORNEY PERMITTED TO FUNCTION. 
RELATIVELY INDEPENDENT OF ADMINISTRATOR 


t ye 


TYPE IV SITUATION | |‘ TYPE I SITUATION hon 
INDEPENDENT /ADVOCATE . INDEPENDENT/COUNSELOR a ; 
(The Muckraker) ~ ' (The Ombudsman) : sf oS 


ATTORNEY “IN 
ADVOCATE ROLE 


TYPE III SITUATION | ype It SITUATION’ ° 
SUBORDINATE/ADVOCATE SUBORDINATE/COUNSELOR 
(The Point Man) (The Cémpany Man) 


““t;, ob Oy 
‘ 


- ATTORNEY FUNCTIONS RELATIVELY = = | 2 : 
~ SUSORDINATE TO ADMINISTRATOR , es 


a. Le. 3 iy 


\ ' FIGURE 2 
: = 
: KEY LITERATURE FINDINGS POSITIONED 
ON THE TYPOLOGICAL SCALE 
7 
| e 
TYPE III ' TYPE II 
rs 
‘+. 
LEGEND: (1) BEALE (asm) 5) HOPKINS & ROHA(1975) 
2) BICKEL(1974 6) LATHI(1976) ~ 
3) CORBALLY(1974) 7) ORENTLICHER(1975) . 
. go a 4) EPSTEIN(1974) ROSENBLUM (1976) 
| 9) S=NSENBRENWER (1974) 
| 7) 
| | 1) 
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b ‘ 
CONCLUSIONS AND RECOMMENDATIONS ’ 


It is almost an overworked cliche for a researcher to state that. 


; v 
\ his or her area of study is irt need of further research. In line ° 
with the stated purposes of this study, it seems proper to say: that 
i * ‘ nt 
oP: : : + 4 2 . iS . i 
. ‘this cliche is appropriate to the matters of the role and function of 
» ‘@ 


a a university attorney, With the paucity of. writing on the subject, 


. : 4 : . bs ' . ied 
tifis researcher is convinced that the study of the university attorney : Fes 


is a ripe area for tater: If for no other ‘reason .than to generate 

- commentary and an alternative perspective for viewing a role that has 
been dealt with in rather a steeds manner in the tenis, & 
conceptual typology has been presented. 


«. ’ 


rs The role, function, future, and alternatives for legal services - 
in higher education administration are seteonaly complex subjects, | 
' involving many variables, This paper attempts to raise some ae ee 
questions jing the subject, bik: aay are left unanswered. This . | 
. researcher suggests that the following areas deserve serious investi- 
i gation: ; ‘ a . 
1. Social scientist and legal scholar Nagel (1969) cites be 
‘numerous approaches for researching the behavioral science aspects that 
* occur in the processes of law. Using descriptive, secu luentath, and 
sikel-ckpeelwantal methods, he provides prototypic means with which to 
better, understand such things as optimizing legal policy (19691360), ‘ 
analysis of the predictable disparities of victory among attorneys in - 
litigation (1969:113), and numerous other matters for study. Work ty. 
Abel (197911-52) dealing with alternative legal delivery systems and 
their accompanying social impacts, and-the findings of Berk and ° . 


‘ 
¥ 


2u 


er 


. _,one may Stes be aiaeed the, comparative and axial 


Oppenhein (19791123-146) on advocacy peesmentings) ste) Aidan aeire: of 


the types of quantitative, reseatch that need to be done with | concern $ 
for a better understanding of the university sticraay ane his or phe 


operating environnent. ; 


vee Other stuiaes of the university attorney Be needed so that i 


te 


‘processes or + mgthodology. PRS must oe used tn studying the university ! 
: attorney. Is’ the. university peony a wieaue type? Unfortunately, : 


Little ts. known anout: hin or nen. ‘Preseiitly,, one Be aid to stuay 


’ 
the university attorney: in. thes context, of some ‘of the chatacteristics ’ 


of attorneys in pritate eieged in-corporations, ‘and in governnent ‘ 
agencies. - tattle has been done to crystallize the boundaries of the . 


role, specificaTly in which ftiakevave ‘congruences and discontinuities 


s J 5. 7 : x, = * of + . 
between these professional legal: spacializations-and the university. ~~ 


’ 
° ’ 


attorney. ee , 


3. Another: area for Ranier sieht be a.series ci studies of. the* 
behavioral science variables in organizational theory. There is a 
Srey deal of literature on line, staff, and overhead, personnel and 
their resultant interactions, conflicts, sca other behaviors in 
organizations (see Simon,’ Satna, and Thompson, ceva \ = 
Etzioni, 1964176; Thompson, 1961125-55). -Perhaps a better understanding 
of the university attorney, vis-a-vis = organizational behavior of 
higher education institutions, is needed. ; 

«hy Sone writers are concerned with the process bai apaineerevive 


decision-making and problen-solving using Meppibabisnel técnniques, 


judgemental methods, and the integration of the two (see Kast and 


aa 


‘area of inquiry. 


Rosenzweig, 19741431). The intervention of the variables of access 


’ 


cand input from an attorney into the decision-making and Eeeeee 


solving arena is ‘largely unexamined. 


5. A social psychological approach to the study of Hatainar 
Operating atyles, role theory, and administrative behavior for 


university OnGEHT IE is lacking. ‘There is much Beyer for 


: analysis a variable ‘delivery BUSOERE, of legal services in a university 


setting. As writers ‘spéculate on futuristic styles for untversities 
ee. “ Pj 


-_ 


and on post-industrial era higher education policies, it seems 


essential that someone speculate on administrative support, systems 


. and their subsystems in equally as expansive a manner, 


- There are numerous variations of the research needs. It is hoped 


that some succes hasbeen achieved with this a i in emphasizing 


" that the study of the - university attorney remains darealy an unexplored 


ae 


re 
puny at ee 
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